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• Child-witness

protections may be
used in appropriate
cases.

• Before courts use

CCTV, it is important
that an explicit and
detailed record be
made regarding the
source of the child’s
inability to testify,
and that the court
make an explicit
finding that a face-to-
face confrontation
with the defendant is
that source.

• If CCTV is utilized,
recall that the other
rudiments of
confrontation must
be observed—
defense counsel must
be permitted to
question the child on
cross-examination,
the defendant must
be able to see the
child, and the
defendant must be
permitted to
communicate with
defense counsel
during the child’s
testimony.

Before Using Closed Circuit 

Television for Children’s 

Testimony, Court Must Make 

Specific Findings 

Frank E. Vandervort, JD 

The U.S. First Circuit Court of Appeals 

recently reiterated that before a trial 

court may use closed circuit television 

(CCTV) to facilitate the taking of a child’s 

testimony during a criminal trial, it must 

make specific findings that the child 

would be unable to communicate in a 

direct, face-to-face confrontation with 

the defendant.  

In United States v. Cotto-Flores, a 26-

year-old teacher in a school in Puerto 

Rico transported a 14-year-old student 

to a local motel where she sexually 

assaulted the boy. United States v. Cotto

-Flores, 970 F.3d 17 (First Cir 2020).

Prosecutors charged her with one count

of violation of 18 U.S.C. § 2423,

transporting a child for illicit sexual

purposes.

Shortly before her trial, prosecutors filed 

a motion requesting that the child be 

permitted to testify via two-way CCTV as 

set out in 18 U.S.C. § 3509. The 

defendant objected, arguing that the 

procedure would violate her Sixth 

Amendment right to confrontation.  

Before ruling on the government’s 

motion, the trial judge held an in-

chambers hearing on the matter during 

which the prosecutor, the defense 
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attorney, and the judge questioned the boy about 

his ability to testify in the open courtroom in a face-

to-face confrontation with his former teacher. At the 

conclusion of the hearing, the judge granted the 

motion, allowing the use of CCTV. 

The defendant was convicted; she appealed. She 

argued that the standards for permitting the use of 

CCTV to take a child’s testimony set out in Maryland 

v. Craig were not met. Maryland v. Craig, 497 U.S. 

836 (1990).  The Court of Appeals (COA) agreed, 

reversed her conviction, and remanded the case for 

further proceedings. 

The COA reiterated the Constitution’s strong 

preference for a direct face-to-face confrontation 

between a criminal defendant and witnesses against 

her. It also noted that before CCTV may be used to 

take a child’s testimony, the trial court must make 

case specific findings—specifically, two findings: 

First, that the child would be traumatized by 

testifying in the defendant’s presence— that is, not 

by the courtroom generally but specifically by 

testifying in a direct confrontation with the 

defendant—such that the child will not be able to 

communicate. Secondly, the court must find that the 

child will experience “more than . . . mere 

nervousness or excitement or some reluctance to 

testify.” United States v. Cotto-Flores, 970 F.3d 17, 

38 (First Cir 2020).  

After summarizing the child-victim’s testimony in 

detail, the COA did not directly address the question 

of whether his testimony was sufficient to meet the 

demanding standard set out in Craig and codified in 

18 U.S.C. § 3509, finding instead that the trial judge 

applied the wrong standard in deciding to permit 

the use of CCTV. The court failed to make a specific 

finding that the boy could not “reasonably 

communicate” (i.e., mere nervousness or feeling 

uncomfortable is insufficient) in the defendant’s 

presence (which must be the “dominant reason” 

that the child cannot communicate) because of fear 

(in this case, the defense attorney asked directly, 

and the child testified that he was “not afraid” of the 

defendant). In order to pass constitutional muster, 

the court must make findings as to each of the 

highlighted issues.  

In this case, the judge “noted” that the child-witness 

testified that he would be distressed by testifying in 

the defendant’s presence but did not make a clear 

and explicit finding that he would be unable to do 

so. There was conflicting circumstantial evidence 

whether the sexual assault took place. As in most 

sexual abuse prosecutions, the child’s testimony was 

the only direct evidence of the crime. Thus, the COA 

held that the trial court’s error was not harmless.  

The COA went on to discuss the important benefits 

of calling upon an expert witness when seeking to 

utilize child-witness protections: “The whole point is 

to figure out whether the witness can ‘reasonably 

communicate’ in the defendant’s presence. But 

that’s where expert testimony (while not required) 

can help fill in the gaps” United States v. Cotto-

Flores, 970 F.3d 17, 45 (First Cir 2020) (internal 

citations omitted). While expert testimony about the 

general trauma children may experience while 

testifying is not prohibited, it cannot be the sole 

basis for a finding of the need for CCTV. Again, the 

court must make specific findings about the 

particular child, so calling a mental health 

professional who has worked with the child and can 

speak to his or her specific trauma would be 

important.  

Additionally, the COA explained that before using 

CCTV to avoid a direct confrontation, trial courts 

should consider using lesser child-witness 

protections, such as closing the courtroom to the 

public, to reduce the child’s anxiety.  



Conclusion 

As Cotto-Flores makes clear, it is importation to 

carefully review the constitutional requirements set 

out in Maryland v. Craig and any relevant statute or 

court rule when seeking to use child-witness 

protections. These protective measures mandate 

that the trial judge make explicit findings as to each 

Craig element. Any similar requirements of state law 

should also be met. At a minimum, it will be 

important to make an explicit record about the 

source of the child’s fear that would inhibit them 

from testifying. As with any child sexual abuse-

related prosecution, consulting with experts is 

recommended.  

Guidance for Using CCTV for Child-Witness Testimony  

 Counsel should carefully review the requirements of Maryland v. Craig and 18 U.S.C. § 3509. 

 Counsel should be certain that the trial judge makes explicit findings as to each of Craig’s and the stat-

ute’s requirements.  

 The prosecutor seeking to use Craig’s child-witness protections must be careful to make an explicit 

record that the source of the child’s fear that would inhibit the child-witness’s communication is testi-

fying in a direct, face-to-face confrontation with the defendant.  Counsel should also be prepared to 

present evidence and explain why lesser protective measures would be insufficient. 

 Consider calling an expert witness who has worked with the victim. 

 Counsel will want to be sure that the court not only references but makes explicit “findings” as to the 

relevant standards. One way of doing so is to offer to the court a written set of findings of fact and 

conclusions of law.  

 If CCTV is utilized, recall that the other rudiments of confrontation must be observed—defense coun-

sel must be permitted to question the child on cross-examination, the defendant must be able to see 

the child, and the defendant must be permitted to communicate with defense counsel during the 

child’s testimony.  
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News from APSAC 

Child maltreatment work is by nature 

multidisciplinary; we all share the same goal 

of ensuring health, safety and justice for 

children and families. APSAC and the New 

York Foundling have developed a 

comprehensive, multidisciplinary Online 

Course for professionals to help expand their 

perspective and knowledge base to support 

effective practice in any child welfare setting. 

Learn more at apsac.org/online 

Group discounts for CAST classrooms available! Contact onlinetraining@apsac.org for more info! 

APSAC Child Forensic Interview Clinics 

APSAC’s four-day Virtual Clinic strives to bridge the gap between research and practice, so that 

what interviewers do is informed by relevant research at the same time that skills are honed 

based on feedback from front-line professionals. The Clinic’s central focus is learning to listen 

effectively to children, something that requires genuine engagement, successful use of open-

ended prompts, and a recognition that best practices will continue to evolve based on new 

research and interviewer experience. Visit the APSAC website for upcoming training dates. 

https://www.apsac.org/membership
https://www.zeroabuseproject.org/for-professionals/trauma-informed-prosecutor-project/
https://www.apsac.org/online
mailto:onlinetraining@apsac.org
https://www.apsac.org/forensicinterviewing



